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party, might order any survey necessary, the court, after ascertain- 
ing and designating by calls a disputed boundary line, might, of its 
own motion, direct the county surveyor to survey such line, mark 
it with suitable monuments, and report a survey, with plat, to be 
made a part of the record in the cause. 

[Ed. Note. — For other cases, see Boundaries, Cent. Dig. §§ 253- 
260, 262, 263; Dec. Dig. § 52.* 2 Va.-W. Va. Enc. Dig. 607.] 

5. Boundaries (§ 54*) — Establishment — Survey — Objections. — In 
such case, where there was no exception to the surveyor's report, 
either as not in accordance with the directions or as made without 
notice, objections that the direction to the surveyor was too indefi- 
nite, that the survey was to be made during the term without notice, 
that it involved persons not parties to the proceeding, and that de- 
fendants were not permitted to except to the action of the surveyor, 
or to the survey, were without merit. 

[Ed. Note. — For other cases, see Boundaries, Cent. Dig. §§ 253- 
260, 262, 263; Dec. Dig. § 52.* 2 Va.-W. Va. Enc. Dig. 607.] 

6. Boundaries (§ 43*)~-Pleading — Admission or Offer. — In an ac- 
tion to settle a disputed boundary, where plaintiff offered in his 
petition to accept a certain line as the true boundary, but defend- 
ant did not accept such offer, and contested plaintiff's right to such 
line defendant cannot claim that it was error not to limit plaintiff's 
recovery to the offer. 

[Ed. Note. — For other cases, .see Boundaries, Cent. Dig. § 208; 
Dec. Dig. § 43.* 2 Va.-W. Va. Enc. Dig. 594.] 

Error to Circuit Court, Shenandoah County. 

Action by one W. F. Miller against Fannie Hamman and 
others. Judgment for plaintiff, and Fannie Hamman and an- 
other bring error. Affirmed. 

Walton & Walton and F. H. Brumback, all of Woodstock, 
for plaintiffs in error. 

Tavenner & Bauserman, of Woodstock, for defendant in 
error. 



WELLS' ADM'R v. SUTHERLAND COAL & COKE CO. 

Nov. 12, 1914. 

[83 S. E. 384.] 

1. Master and Servant (§ 276*)— Death of Mine Employee— Negli- 
gence — Sufficiency of Evidence. — Evidence in an action for the death 
of a mine employee from inhaling deadly vapors held insufficient to 

♦For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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show what was the cause of the death of plaintiff's intestate. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. 
§§ 950-952, 954, 959, 970, 976; Dec. Dig. § 276.* 9 Va.-W. Va. Enc. 
Dig. 725.] 

2. Words and Phrases— "Carbonic Acid"— "Choke Damp"— "Fire 
Damp." — "Carbonic acid" is commonly known as "choke damp" from 
its extinguishing of flame and animal life. "Fire damp" consists of 
light carbureted hydrogen, and is so called from its tendency to ex- 
plode when mixed with atmospheric air and brought into contact 
with flame. 

3. Master and Servant (§ 265*) — Death of Servant — Negligence — 
Proof Required. — In an action for the death of a mine employee 
from inhaling deadly vapors, the burden was on plaintiff to prove that 
the death resulted from some negligence of defendant. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. 
§§ 877-908, 955; Dec. Dig. § 265.* 9 Va.-W. Va. Enc. Dig. 722.] 

Error to Circuit Court, Wise County. 

Action by Loranza Wells' administrator against the Suther- 
land Coal & Coke Company. From a judgment for defendant, 
plaintiff brings error. Affirmed. 

E. M. Fulton, of Wise, and A. N. Kilgore, of Norton, for 
plaintiff in error. 

Bullitt & Chalkley, of Big Stone Gap, P. H. C. Cabell, of 
Richmond, for defendant in error. 



CITIZENS' NAT. BANK v. McDANNALD. 
Nov. 12, 1914. 
[83 S. E. 389.] 

1. Gaming- (§ 18*) — Gaming Obligations — Validity. — Under Code 
1904, § 2836, declaring that every contract where money is know- 
ingly lent to be used in wagering shall be void, a note given a bank 
for money which the borrower used in stock gambling is not void, 
where the bank did not know of that fact, though an accommodation 
indorser did. 

[Ed. Note. — For other cases, see Gaming, Cent. Dig. §§ 36-38; 
Dec. Dig. § 18.* 6 Va.-W. Va. Enc. Dig. 687.] 

2. Bills and Notes (§ 362*)— Validity— Subsequent Holder.— Where 
a note given to raise money for stock gambling was valid in the 
hands of. the payee, it may be enforced by an accommodation in- 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 



